ountry music star
Kenny Rogers re-
corded a song called

"The Gambler". The chorus
reminds us that __.

"You've got to know when
to hold em'. know when to
fold em', know when to walk
away and know when to mm".

The landlord-tenant re-
lationship often takes on the
character of a high-stakes
poker game - each side want-
ing something from the other
and each side counting on the
other to hold. fold. or walk
aAWaYy.

This brand of poker 15 most
evident when it comes to a
tenant's nghts to smoke medi-
cal marijuana on the premises.

Reefer Madness

by Zachary Lawrence JD

Medical Marijuana
Proposition 213, the Cal-

formia Compassionate Use

Act, was enacted by the voters

Although Frop 215 allows
patients to grow their own
"medicine", landlords are
not legally obliged
to allow it. Many cities
and counties have passed
zoning ordinances that
resirict where patients
can grow. Check your
local policies.

and took effect on November
6, 1996 as Califormia Health
&Safety Code 11362.5.

This law makes 1t legal for
patients and their primary care
givers to possess and cultivate
maryjuana for thew personal
medical use, given the recom-
mendation of a Califormia-
based physician.

Physicians have since rec-
ommended marnjuana for hun-
dreds of indications, including
msomma PMS, post traumatic
stress, depression and sub-
stance abuse.

Under Prop 213, patients
are enfitled to posses whatever
amount of marypana is neces-
sary for their personal medical
use. However, patients can be
arrested if they exceed reason-

able amounnts.
As of Janpary 1, 2016,



gqualified patients can cuolfi-
vate up to 100 square feet for
personal medical nse. Primary
caregivers, with five or fewer
patients are allowed op to 500
sguare feet.

A landmark State Supreme
Court decision People vs.
Mower, holds that patients have
the same right to marnjuana as
to any legally prescribed drug.

The US Department off
Housing and Urban Devel-
opment allows local housing
apthorities to determine their
own policies regarding medical
marijuana nse 1n HUD howsing.
Many don't allow it.

SB 420 bars manjuana
smoking 1n no smoking zones,
within 1,000 feet of a school

juana. The problem here 1s
twofold One, most people
who smoke pot don't have a
disability and two, the land-
lord may not evict a tenant for
having a disability.

Youwr daughter. Talia can
argue that the landlord's refus-
al to evict the pot smoker con-
stifutes a "constructive evie-
tion" and gives her (Talia) the
right to break her lease, as she
15 now exposed to a nuisance
and a health hazard.

The landlord i1s now legal-
Iy between a rock and a hash
pipe. He has a tenant that 1s
dealing with a musance, but he
must also obey the ADA_ (the
Amernican with Disabilifies
Act), because the pot smoking

except 1 a private residence.

Although Prop 215 al-
lows patients to grow thewr
own "medicine”. landlords are
not legally obliged to allow it.
Many cities and counties have
passed zoning ordinances that
restrict where patients can
grow. Check your local poli-
c1es.

Now What?

My 25 year old daughter
just rented her first apartment.
Only days after moving in_I re-
cerved a phone call: "Dad, the
gul next door 15 always smok-
ing pot. [ smell it commung from
her unit and I smell it on her
This odor permeates my apart-
ment. Now my place smells

tenant has this "disability".

ZLac: Does The ADA rec-
ognize medical marijuana as a
legal drug?

Block: They do m the
state of California. And even
though the ADA 15 a federal
statute, it can be used in Cali-
forma courts against Califor-
mia landlords. The Landlord.
however, still has options. Al-
though he mmst provide rea-
scnable accomunodations to
the pot smoking tenant. he has
no duty to make unreasonable
accommodations, which may
cause health problems to ten-
ants like your daughter.

Thus, the landlord may
play the following card. by
approaching the pot smoking

like pot. What can I do?"

I shared this question with
attorney Denmis P. Block, and
his daughter Madison Block,
(who 1s studying law and is the
same age as my daughter) on
our weekly "Landlord-Tenant
Fadio" podcast.

Madison Block: "If in
fact, the pot smolking tenant
has a disability, which can be
verified by a licensed physi-
cian, the tenant that 15 bothered
by the smoke may not have a
legal basis for breaking his or
her lease".

Dennis: Anyone can get a
doctor's note stating that they
have a disability and need a
prescripfion for medical man-

(confinued on page 96)

tenant and say:

1. Your pot smoking must be
confined to one room in

your umit, a room in which
vour smoking will not dis-
turb vour neighbors, or

2. Rather than smoke your
marijuana, you must use an
edible form, which will not
disturb your neighbors, or

3. The pot smoking tenant
may use a 'vaporizer",
which will reduce the smell
and carcinogens associated

with smoking pot.

Zac: Madison, you are the
pot smoking tenant's lawyer
You've just heard Denmis' le-
gal arguments in favor of the



landlord. May I have your ar-
guments in favor of your pot
smoking client?

Madison: I don't think
that a lawyer. or anyone other
than a doctor, has the nght or
qualifications to tell anoth-
er how they should dispense
their medication Also, the pot
smoking fenant may have al-
lergies, precluding him or her
from taking this drug in any
other form.

Dennis: Her pomt is well
taken. however, the atmo-
sphere (no pun intended) must
be one where the pot smok-
ing tenant and the landlord are
acting reasonably. The non
pot smoking tenants have an
absolute night to the use and

quiet enjoyment of the prem-
ises. So we have competing
accommodations here. As the
landlord’s attorney, I'm play-
ing the "reasonableness” card.
That 15, I'm going to give the
pot smoking fenant those rea-
sonable options stated above,
which will allow him to medi-
cate and allow my other ten-
ants to live in a habitable unat.

Conclusion

Both the landlord and ten-
ant have legal duties to act
reasonably. When a tenant
has a prescniphion fo smoke
marijuana, the landlord mmust
offer reasonable accommoda-
tions to treat this "disabality”.
However, such an accommumo-

dation may not interfere with
the use and enjoyment of the
premises by other tenants
This issue is indeed a balane-
ing act between competing mn-
terests. If both landlord and
tenant approach the issue with
consideration and common
sense, then both parties may
come ouf of this poker game
smelling like a rose, rather
than a weed. =R

Zachary Lawrence JD is
the owner of Parkside Prop-
erty Management and Afford-
able Landlord Consulting. For
management or consuliation
services, Zachary Lawrence
can be reached at (310) 636-
1200 or park806[@aol com.



